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1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 9/6/06 
has been entered. 

2. The specification is objected to as failing to provide proper antecedent basis for 
the claimed subject matter. See 37 CFR 1.75(d)(1) and MPEP § 608.01 (o). Correction 
of the following is required: the term "integral" is not found in the specification. The term 
"unitary" is found in the specification and the two terms are considered to be 
interchangeable and therefore to use the word "integral" is not new matter but the 
specification needs to provide antecedent basis for this limitation. 

3. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claiml, 3,5,7,8,10-12, 34-40, 42-44 are rejected under 35 U.S.C. 102(e) as anticipated 
by or, in the alternative, under 35 U.S.C. 103(a) as obvious over Sallee, U.S. Patent No. 
5,976,643 for the reasons set forth in paragraph 7 of the previous action. With regard to 
the limitation that the planar portion and the projecting portion are integrally molded, 
Sallee teaches that the attachment of the projecting portion to the base portion may be 
"permanent". See col. 5, lines 30-45. A structure which is permanently bonded is an 
integral structure. With regard to the limitation that the structure is molded, a molded 
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structure is one which is produced by a molding process. Sallee does not teach a 
molding process but teaches the claimed integral structure. The instant claims are 
drawn to a product and not to how the product is made. "The patentability of a product 
does not depend on its method of production. If the product in the product - by - process 
claim is the same as or obvious from a product of the prior art, the claim is unpatentable 
even though the prior product was made by a different process." In re Thorpe , 227 
USPQ 964, 966 (Fed. Cir. 1985). 

Once the Examiner provides a rationale tending to show that the claimed product 
appears to be the same or similar to that of the prior art, although produced by a 
different process, the burden shifts to applicant to come forward with evidence 
establishing an unobvious difference between the claimed product and the prior art 
product. In re Marosi, 218 USPQ 289, 292 (Fed. Cir. 1983). 

The use of 35 USC 102/103 rejections for product by process claim has been 
approved by the courts. "[T]he lack of physical description in a product - by - process 
claim makes determination of the patentability of the claim more difficult, since in spite 
of the fact that the claim may recite only process limitations, it is the patentability of the 
product claimed and not of the recited process steps which must be established. We are 
therefore of the opinion that when the prior art discloses a product which reasonably 
appears to be either identical with or only slightly different than a product claimed in a 
product - by - process claim, a rejection based alternatively on either section 102 or 
section 103 of the statute is eminently fair and acceptable. As a practical matter, the 
Patent Office is not equipped to manufacture products by the myriad of processes put 
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before it and then obtain prior art products and make physical comparisons therewith." 
In re Brown , 173 USPQ 685, 688 (CCPA 1972). 

Therefore, in the instant case, the burden is on the Applicant to show that the 
claimed process produces an unobvious difference between the claimed product and 
the prior art product. 

4. Claims 1,9,10, and 15 are rejected under 35 U.S.C. 102(b) as anticipated by or, 
in the alternative, under 35 U.S.C. 103(a) as obvious over Zuiddam et al, U.S. patent 
No. 4,866,808 for the reasons set forth in paragraph 8 of the previous action . With 
regard to the limitation that the base portion and projecting portion are integral, Zuiddam 
teaches that the bristle portions can be "fixedly positioned" into the U-shaped channels, 
(col. 3, lines 58-61) and that the "U-shaped profiles can be ultrasonically welded to the 
base material, (col. 3, lines 38-50). The U-shaped channel together with the bristles 
correspond to the claimed projecting portion and the base corresponds to the claimed 
planar portion. Therefore, Zuiddam teaches an integral structure. With regard to the 
limitation that the structure is a molded structure, as set forth above, since the instant 
claims are article claims, the burden is on the Applicant to show that the method by 
which the product is made, (molding), produces an unobvious difference between the 
claimed structure and the prior art structure. 

5. Claims 1,2,5,7,10,12 and 15 are rejected under 35 U.S.C. 102(b) as anticipated 
by or, in the alternative, under 35 U.S.C. 103(a) as obvious over Matsui et al, U.S. 
Patent No. 4,525,404 as set forth in paragraph 9 of the previous action. With regard to 
the limitation that the structure is integral, the projecting piles project from the planar 
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base portion and form an integral or one piece structure. With regard to the limitation 
that the structure is molded, as set forth above, since the instant claims are article 
claims, the burden is on the Applicant to show that the method by which the product is 
made, (molding), produces an unobvious difference between the claimed structure and 
the prior art structure. 

6. Claim s 1,5,7,10 and 14 are rejected under 35 U.S.C. 102(b) as anticipated by or, 
in the alternative, under 35 U.S.C. 103(a) as obvious over Fukuda et al as set forth in 
paragraph 10 of the previous office action. With regard to the limitation the structure is 
integral, the naps and the base fabric are one piece and are therefore integral. With 
regard to the limitation that the structure is molded, as set forth above, since the instant 
claims are article claims, the burden is on the Applicant to show that the method by 
which the product is made, (molding), produces an unobvious difference between the 
claimed structure and the prior art structure. 

7. Claims 34, 39, 41 , 44 and 46 are rejected under 35 U.S.C. 102(e) as anticipated 
by Valyi et al, U.S. Patent No. 6,1 32,669 as set forth in paragraph 1 1 of the previous 
action. With regard to the limitation that the structure is integral, the film and the molten 
plastic are formed into one piece. The forming takes place in a mold and thus the 
resulting structure is molded. 

8. Claims 2 and 4 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Sallee as set forth in paragraph 13 of the previous action. 
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9. Claims 9 and 41 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Sallee in view of Nesbitt, U.S. Patent No. 5,549,938 as set forth in paragraph 14 of the 
previous action. 

10. Claims 13 and 45 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Sallee in view of Rawlinson, U.S. Patent No. 4,329,196 as set forth in paragraph 
15 of the previous action. 

11. Claims 14 and 46 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Sallee in view of Sesselmann for the reasons set forth in paragraph 16 of the 
previous action. 

12. Claims 35-37 and 43 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Valyi et al as set forth in paragraph 17 of the previous action. 

1 3. Claims 38, 40 and 45 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Valyi et al in view of Allan et al, U.S. Patent No. 5,851,474 as set forth in 
paragraph 1 8 of the previous action. 

14. Applicant's arguments filed 9/6/06 have been fully considered but they are not 
persuasive. Applicant argues that molded is a structural term. However, there is 
nothing on the record to distinguish the difference between an article wherein two 
elements are permanently united, such as by ultrasonic welding or other permanent 
known means, and a molded product. Assuming the materials are the same, which is 
the case between the instant claims and the prior art references, it does not appear that 
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there would be a structural difference between a molded article and an otherwise 
identical article wherein the two elements were united by another means. Since the 
instant claims are process claims, the burden is on the applicant to show that the 
process difference results in an unobvious difference between the prior art products and 
the claimed products. 

1 5. With regard to Sallee, Applicant argues that the garnish and strip is purely 
mechanical and is not integral. However, Sallee teaches that the attachment of the 
projecting portion to the base portion may be "permanent". See col. 5, lines 30-45. A 
structure which is permanently bonded would be an integral structure and there is 
nothing on the record which would structurally distinguish such a permanently bonded 
integral structure from a molded integral structure. Therefore, the rejection is 
maintained. 

16. With regard to Zuiddam, Applicant argues that there is no integral connection 
disclosed between the filaments and the profiles. However, the filament and the profiles 
are 'fixedly" united and then the filament and profiles, which together form the projecting 
portion are ultrasonically welded to the base portion. Therefore, it appears that the 
structure is permanently bonded into an integral structure and there is nothing on the 
record which would structurally distinguish such a permanently bonded integral 
structure from a molded integral structure. Therefore, the rejection is maintained. 

17. Applicant argues that Matsui does not teach an integral structure. However, the 
structure of Matsui is a one piece or unitary structure. One piece, unitary and integral 
all mean the same thing and therefore the rejection is maintained. 



Application/Control Number: 10/814,679 
Art Unit: 1771 



Page 8 



18. With regard to Fukuda, Applicant argues that a fabric cannot be an integral 
structure. However, the fabric of Fukuda is formed so that the projecting portions are 
integral with the base, in that they project from the base and a permanently associated 
with the base. Therefore the fabric is integral. 

19. With regard to Valyi, Applicant argues that Valyi is a laminated structure rather 
than a molded structure. However, the combination of the base and the projecting 
portions takes place in a mold, and therefore Valyi is a molded structure and therefore 
the rejection is maintained. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Elizabeth M. Cole whose telephone number is (571) 
272-1475. The examiner may be reached between 6:30 AM and 6:00 PM Monday 
through Wednesday, and 6:30 AM and 2 PM on Thursday. 

Mr. Terrel Morris, the examiner's supervisor, may be reached at (571) 272-1478. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



The fax number for all official faxes is (571) 273-8300. 
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